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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
___________________________________
)
U.S. DEPARTMENT OF THE
)
TREASURY,
)
)
Petitioner,
)
)
No. 1:12-mc-00100-EGS
v.
)
)
PENSION BENEFIT GUARANTY
)
CORPORATION,
)
)
Interested Party,
)
)
v.
)
)
DENNIS BLACK, et al.,
)
)
Respondents.
)
___________________________________ )
REPLY IN SUPPORT OF PETITIONER’S MOTION FOR RECONSIDERATION
INTRODUCTION
Arguing that respondents Dennis Black, Charles Cunningham Kenneth Hollis, and Delphi
Salaried Retiree Associations have failed to make a showing of need sufficient to overcome the
applicability of the presidential communications to the 63 documents to which the privilege has
been held to apply, petitioner U.S. Department of the Treasury (Treasury) has filed a motion for
reconsideration of the order dated April 13, 2017. Treasury asks in its motion that the order be
vacated insofar as it requires Treasury to produce the 63 documents, ECF No. 50-1 at 7-11, and
asks in the alternative that the order be modified insofar as it requires Treasury to produce any
material from the 63 documents other than material showing that the agreement between the
Pension Benefit Guaranty Corporation (PBGC) and Delphi Corporation (Delphi) to terminate the
Delphi Retirement Program for Salaried Employees (Delphi Salaried Plan) was the product of

Case 1:12-mc-00100-EGS Document 52 Filed 06/05/17 Page 2 of 8

pressure exerted upon PBGC by Treasury or the White House for impermissible or political
reasons.1 Id. at 11-12.
Respondents have filed an opposition to Treasury’s motion in which they attempt to
show, but fail to show, that they have a need sufficient to overcome the applicability of the
presidential communications privilege to the 63 documents. They likewise fail to show that they
have a need for any material in the documents that does not show that Treasury or the White
House exerted pressure on PBGC to terminate the Delphi Salaried Plan for impermissible or
political reasons. Treasury’s motion for reconsideration should therefore be granted. 2
ARGUMENT
I.

RESPONDENTS HAVE FAILED TO MAKE A SHOWING OF NEED
SUFFICIENT TO OVERCOME THE APPLICABILITY OF THE
PRESIDENTIAL COMMUNICATIONS PRIVILEGE TO THE 63 DOCUMENTS.
Dellums v. Powell, 561 F.2d 242 (D.C. Cir. 1977), provided the basis for this Court’s

holding that respondents had made a showing of need sufficient to overcome the applicability of
the presidential communications privilege to the 63 documents. ECF No. 45 at 11. Dellums is
not a model for this case, however. Dellums was a case in which the evidentiary record made it
reasonably clear that the plaintiffs were entitled to relief on the merits of their claim. 561 F.2d at
248-49. This case is different because, as Treasury has shown, respondents will not be entitled
to relief in Black v. PBGC, No. 2:09-cv-13616-AJT-MKM (E.D. Mich.), even if they can show

The 63 documents are responsive to a third-party subpoena, ECF No. 1, Ex. J, that respondents
issued to Treasury in 2012. Respondents describe the subpoena as “narrow,” e.g., ECF No. 51 at
6, but ignore the fact that the subpoena has required Treasury to produce more than 6,000
documents comprising more than 70,000 pages. ECF No. 50-4 ¶ 2.
1

2

Respondents criticize Treasury for “not identify[ing] the procedural vehicle it believes
authorizes its motion for reconsideration.” ECF No. 51 at 10. Respondents acknowledge,
however, that the procedural vehicle for Treasury’s motion is the minute order dated May 17,
2017. Id. at 1-2, 9-10. Respondents do not question the authority of the Court to issue that
order.
2
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that the decision of PBGC to enter into the agreement to terminate the Delphi Salaried Plan
resulted from pressure exerted upon PBGC by Treasury or the White House for impermissible or
political reasons. ECF No. 50-1 at 8-9.
This case is also different from Dellums because the degree of protection afforded by the
presidential communications privilege was lower in Dellums than it is here. The privilege was
asserted in Dellums by a president who had left office. 561 F.2d at 243-44. His assertion of the
privilege was not supported by the Government. Id. at 245. Neither of those things is true here.
Respondents have not shown, moreover, that they have a need sufficient to overcome the
applicability of the presidential communications privilege to the 63 documents even assuming,
arguendo, that Dellums provides reliable guidance for this case. Respondents make two
arguments to try to show that they have such a need. Neither argument is persuasive. Nor do
respondents make any showing that anything contained in the documents is likely to substantiate
either of those arguments.
Respondents argue first that the agreement terminating the Delphi Salaried Plan cannot
be held valid if an alternative to the termination of the plan existed; that General Motors (GM)
could have provided an alternative to the termination of the plan by assuming liability for the
plan; and that Treasury could have compelled GM to assume liability for the plan when it
worked to develop a plan in 2009 for the restructuring of GM. E.g., ECF No. 51 at 3-5, 17, 23.
Respondents have no basis for alleging, however, that the validity of the agreement terminating
the Delphi Salaried Plan hinges on the absence of an alternative to termination. The validity of
the agreement hinges instead, as respondents acknowledge, on whether PBGC can show that the
termination of the plan was necessary “to ‘protect the interests of the participants or to avoid any
unreasonable deterioration of the financial condition of the plan or any unreasonable increase in

3
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the liability of the [PBGC insurance] fund.’” Id. at 3 (quoting 29 U.S.C. § 1342(c)(1)). PBGC
determined before entering into the agreement to terminate the Delphi Salaried Plan that “the
[p]lan must be terminated in order to avoid any unreasonable increase in the liability of the
PBGC insurance fund.” ECF No. 15-2. PBGC had no obligation in view of that determination
to refrain from terminating the plan even assuming, arguendo, that an alternative to termination
existed.
Respondents concede, moreover, that Treasury did nothing improper by refraining from
taking any action to compel GM to assume liability for the Delphi Salaried Plan. Quoting the
report of the Special Inspector General for the Troubled Asset Relief Program, respondents say
that “GM came to the Auto Team because GM wanted to do something for the [Delphi] Salaried
retirees” but that Steven L. Rattner of the Auto Team “informed GM’s CEO, Fritz Henderson,
that GM would not be permitted to do anything for the Salaried Plan participants because Mr.
Rattner thought there was nothing defensible from a commercial standpoint that could be done
for the Delphi salaried retirees.’” ECF No. 51 at 21. “[T]he business judgment rule allows . . .
great leeway.” U.S. News & World Report v. Foltz, 865 F.2d 364, 372 (D.C. Cir. 1989).
Treasury was trying to determine in 2009 whether to invest billions of taxpayer dollars in an
insolvent company and was properly concerned with whether such an investment would result in
a company that could survive. GM was never an eleemosynary institution and was never
intended to become one. Treasury can hardly be faulted under these circumstances for relying on
the business judgment of Mr. Rattner and his colleagues on the Auto Team when it refrained
from compelling GM to assume liability for the Delphi Salaried Plan.3

3

Respondents refer to the possibility of GM’s assuming liability for the Delphi Salaried Plan as a
“reassumption” of liability. E.g., ECF No. 51 at 4. Respondents acknowledge, however, that
4
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The second argument that respondents make to try to show that they have a need
sufficient to overcome the applicability of the presidential communications privilege to the 63
documents involves certain liens that PBGC placed on Delphi’s assets and certain claims that it
asserted against those assets because of Delphi’s underfunding of the Delphi Salaried Plan.
Respondents argue that PBGC could have compelled GM to assume liability for the plan in
exchange for the release of the liens and claims; that PBGC succumbed instead to “pressure
imposed by the Treasury and the related Auto Task Force to support their efforts to restructure
the auto industry in general and GM in particular”; and that PBGC therefore acted improperly by
entering into the agreement to terminate the Delphi Salaried Plan. ECF No. 51 at 4; see id. at 1719, 26.
This argument is unpersuasive because the efforts of “Treasury and the related Auto Task
Force” to “restructure the auto industry and GM in particular” were not illegitimate in any way.
President Obama made precisely that point when he said the following in the speech about the
American automotive industry that he delivered on March 30, 2009:
One of the challenges we’ve confronted from the beginning of this administration
is what to do with the state of the struggling auto industry . . . .
We cannot, and must not, and will not let our auto industry simply vanish. This
industry is like no other – it’s an emblem of the American spirit; a once and future
symbol of America’s success. It’s what helped build the middle class and
sustained it throughout the 20th century. It’s a source of deep pride for the
generations of American workers whose hard work and imagination led to some
of the finest cars the world has ever known. It’s a pillar of our economy that has
held up the dreams of millions of our people.
Ex. A hereto at 1.

Delphi was spun off from GM in 1999, id. at 4 n.3, and thus acknowledge that GM had no
obligation to the beneficiaries of the Delphi Salaried Plan at the time that GM underwent
restructuring in 2009. Respondents are wrong to suggest, therefore, that GM would have been
“resassuming” anything by assuming liability for the Delphi Salaried Plan.
5
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Respondents acknowledge, moreover, that PBGC received full value in the
restructuring of GM for the liens it had placed on the assets of Delphi and the claims it
had asserted against those assets. They acknowledge that fact by acknowledging that
“[t]he Auto Team ultimately determined that a settlement involving the release of those
liens and clams was of sufficient ‘commercial necessity’ that it agreed to provide the
PBGC over $660 million from GM.” ECF No. 51 at 22. The showing of need for the
contents of the 63 documents that respondents try to base on the liens and claims amounts
to nothing in view of the $660 million that PBGC received in exchange for its release of
the liens and claims.4
Unable otherwise to make a showing of need sufficient to overcome the
applicability of the presidential communications privilege to the 63 documents,
respondents allege without substantiation that the contents of the documents are “likely
. . . [to be] sufficiently relevant to the claims at issue in Black to overcome the
Treasury’s assertion of the [privilege].” ECF No. 51 at 28. Respondents also allege that
they cannot make a showing of need sufficient to overcome the privilege on the public
record but can do so on an ex parte, in camera basis. Id.at 29. No weight should be
given to these allegations because the presidential communications privilege “is
fundamental to the operation of Government and inextricably rooted in the separation of

4

Respondents allege that one of the factors that would have permitted Treasury to exert pressure
on PBGC in connection with the restructuring of GM was that Treasury was a member of the
PBGC board and thus was “one of three agencies charged with providing oversight and direction
to the PBGC.” ECF No. 51 at 18. PBGC has made it clear, however, that “[t]he [PBGC] Board
is not involved in day-to-day operations and, specifically, is not involved in decisions on
individual cases.” ECF No. 1, Ex. D at 4.
6
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powers under the Constitution.” United States v. Nixon, 418 U.S. 683, 708 (1974).
Allegations like these provide no basis for brushing the privilege aside.
II.

RESPONDENTS HAVE NOT SHOWN THAT THEY HAVE A NEED FOR
ANY MATERIAL IN THE 63 DOCUMENTS THAT DOES NOT SHOW
THAT TREASURY OR THE WHITE HOUSE EXERTED PRESSURE ON
PBGC TO TERMINATE THE DELPHI SALARIED PLAN FOR
IMPERMISSIBLE OR POLITICAL REASONS.
A party who makes a showing of need sufficient to overcome the applicability of the

presidential communications privilege to particular documents is entitled even in a criminal case
only to those portions of the documents that contain “relevant material.” In re Sealed Case, 121
F.3d 729, 745 (D.C. Cir. 1997). Considering themselves to have made a showing of need
sufficient to overcome the privilege in this case, respondents argue that they are entitled to any
material in the 63 documents “related to the Auto Task Force’s efforts to restructure the
automobile industry generally, or its efforts regarding GM, Delphi, and the PBGC specifically
. . . regardless of whether they demonstrate undue influence by the Treasury on the PBGC.”
ECF No. 51 at 30-31. This argument ignores the gravamen of respondents’ complaint against
PBGC, which is that “PBGC’s termination of the [Delphi Salaried] Plan was politically
motivated.” ECF No. 1, Ex. E ¶ 56. The narrowness of that claim means that the order dated
April 13, 2017, should be modified if respondents are found to have made a showing of need
sufficient to overcome the presidential communications privilege by requiring Treasury to
produce any material from the 63 documents showing that Treasury or the White House exerted
pressure on PBGC to terminate the Delphi Salaried Plan for impermissible or political reasons,
but not requiring Treasury to produce anything else from the documents.

7
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CONCLUSION
Treasury’s motion for reconsideration should be granted for the foregoing reasons and for
the reasons set forth in the memorandum in support of the motion, ECF No. 50-1.
Respectfully Submitted,
CHAD A. READLER
Acting Assistant Attorney General
CHANNING D. PHILIPS
United States Attorney
JACQUELINE COLEMAN SNEAD
Assistant Branch Director

Dated: June 5, 2017

s/ David M. Glass
DAVID M. GLASS, DC Bar 544549
Senior Trial Counsel
Department of Justice, Civil Division
20 Massachusetts Ave., N.W., Room 7200
Washington, D.C. 20529
Tel: (202) 514-4469/Fax: (202) 616-8470
Email: david.glass@usdoj.gov
Attorneys for Petitioner

CERTIFICATE OF SERVICE
I hereby certify that on June 5, 2017, I served the within memorandum and the exhibit to
the memorandum on all counsel of record by filing them with the Court by means of its ECF
system.
s/ David M. Glass
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U.S. Dep’t of the Treas. v. Pension Benefit
Guar. Corp.
No. 1:12-mc-00100-EGS
Reply in Support of Petitioner’s Motion for
Reconsideration
Ex. A
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