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Detroit, M chigan
Tuesday, Decenber 22, 2009
9:28 a.m
THE CLERK:  Now cal ling Case Nunmber 09-13616,
Bl ack, et al. v. PBGC, et al.
W11l counsel please identify yourselves for the
record.
SHELLEY: For the plaintiffs Anthony Shelley.
O TOOLE: Tinmothy O Tool e.

2 3 3

SCHWARTZ: Al an Schwart z.

MR, MENKE: Good norning, Your Honor. For the
def endant PBGC, John Menke.

MR ONEN:. For PBGC, C. Wayne Onen.

MR, G.ASS: For the Treasury defendant David d ass
for the Justice Departnent.

THE COURT: Good norning. You may be seated.

How do you want to proceed?

MR SHELLEY: | think, Your Honor, it's our notion
for prelimnary injunction that is up, and we would like to
begin by putting in argunent on it.

THE COURT: That sounds fair to ne.

MR, SHELLEY: Good norning, Your Honor, and may it
pl ease the Court. This is an inportant day for the Del ph

salaried retirees. It represents the first tine that a

09-13616; Black, et al. v. PBGC, et al.
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Court or any governnent agency has had a hearing of any kind
concerning the termnation of their pension plan, a
termnation that threatens the very livelihood of thousands
of individuals. About 50 of the retirees have made the trip
to the courthouse today and are seated behind ne.

THE COURT: And are wel cone to be here.

MR SHELLEY: Many of themare fromout of state,
and their presence alone illustrates the gravity of the
I ssues to them so thank you for having this hearing.

THE COURT: Let ne just say that I'Il try and talk
| oud enough to keep you awake, but | can't prom se to be
i nteresting enough to keep you awake.

MR SHELLEY: Your Honor, the question before the
Court is whether the Court should enter a prelimnary
i njunction nmai ntaining the status quo and thereby enjoi ning
PBGC from reduci ng pension benefits to estinmated anounts
while the case is pending particularly in |light of our due
process claim

THE COURT: What was the | ast paynent in terns of
was it a full paynent or not a full paynent?

MR SHELLEY: Currently full paynents are being
made, and the estimated paynents will be reduced and those
are scheduled to go in effect, nmy understanding is,

February 1.
THE COURT: Okay. You shouldn't have told ne

09-13616; Black, et al. v. PBGC, et al.
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that. Now | can del ay.

MR SHELLEY: Well, we hope that won't occur, but
If we can get relief before then and it is positive, we
think the statute quo woul d be mai ntained and we woul d be
whol e at that point.

A little background on the controversy. The
controversy arises from Del phi Corp.'s bankruptcy in 2005.
Del phi, of course, was a division of GMand was spun off in
1999. Its main custoner is GMas a part supplier.

For nearly four years in bankruptcy Del phi
promsed its pensioners, all of them whether hourly or
salaried, that it would keep the pension plans intact as it
energed from bankruptcy. Al of this changed in June of
2009 when the United States becane the chief owner of GM
The U.S., its our contention, then saw the way for Del ph
and GMto energe from bankruptcy as rapidly and cheaply for
t he governnment as possi ble and suddenly the pension plans
becane expendable to be sent to the PBGC. It was an
i ngeni ous plan, frankly, for the governnent because --

THE COURT: Hang on a second. You are referring
to pension plans plural.

MR SHELLEY: Correct.

THE COURT: How many pension plans are here today?

MR, SHELLEY: One, Del phi salaried retirees.

THE COURT: And the other one is the union pension

09-13616; Black, et al. v. PBGC, et al.
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pl an?

MR SHELLEY: There are several others, but the
main one is the union. They divide between unionized and
sal ari ed.

THE COURT: And why aren't they here?

MR SHELLEY: They are going to be nade whol e.

THE COURT: Al of the other ones?

MR SHELLEY: Well, it's not clear to us that
every one will be nmade whole, but the vast majority of the
uni oni zed plans wi Il be nade whole and we think that we may
be the only plan that's not nmade whol e.

THE COURT: Who should be talking for the other
side? I'mgoing to go back and forth, so

MR SHELLEY: Sure.

MR, MENKE: Thank you, Your Honor. John Menke for
the PBGC. 1'll be presenting PBGC s position today.

THE COURT: Well, can you respond to that, about
t he ot her pension funds?

MR MENKE: Well, there are six Del phi pension
plans that PBGC termnated in July of this year, the salary
plan and the hourly plan, by far the two |argest, and
four smaller plans. | believe three of those are snall
uni on plans, and the fourth is a small managenment plan from
the ol d Packard division. PBGCis treating those plans

exactly the sane as it treats the salaried participants. It

09-13616; Black, et al. v. PBGC, et al.
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wll be --

THE COURT: I ncluding the union plan?

MR MENKE: Including the union plan. It wll be
reduci ng those fol ks to guaranteed paynents. The difference
that M. Shelley talks to is what is referred to as the GV
"top up" agreenent. Though they suggest that this was part
of the grand governnent conspiracy that led to the
termnation of these plans, in fact the GMtop up was
negoti ated between GM and the three largest of its unions
then and now, the Auto Wrkers, of course, the Internationa
Br ot her hood of Engi neers, our international union, which is
IUB, and ' mgoing to forget the third one, nmaybe the
St eel wor kers.

When Del phi spun off fromGMin 1999, of course
the unions had to agree to that, and part of the
conpensation that they received for agreeing to the spin-off
at Del phi in 1999 was the top up agreenent, and in the top
up agreenent GMsaid that if anything ever happens to Del ph
such that their pension obligations are threatened primarily
by termnation it would make up for |osses that the union
people suffered. Noteworthy is that the salary people,
whet her because they weren't able to or because they
recei ved other consideration or for whatever reason, they
did not negotiate a top up for them That top up has been

in place for ten years.

09-13616; Black, et al. v. PBGC, et al.
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THE COURT: Wuldn't that be inportant to know why
they didn't? Especially if they got other consideration.

MR MENKE: | don't knowif it's inmportant to or
not. The fact of the matter is they didn't.

THE COURT: Well, let's hear fromcounsel as to
whet her they did get consideration.

MR SHELLEY: W don't think we did, and --

MR G.ASS: Your Honor, |'m David @ ass
representing the Treasury. |It's ny understanding, and |
haven't confirmed this, but it's ny understanding that the
top up's just go to certain of the union plans at Del phi and
not all of them So it's not a conplete top up of all of
t he union pl ans.

THE COURT: (kay. Well, what about the other
guestion. Do you know if there was any consideration given
to the salaried enpl oyees?

MR GASS: | do not, | do not.

THE COURT: Ckay.

MR SHELLEY: Your Honor, it's our position that
we didn't get any consideration for it, and it's inportant
to note that, first of all, those top up agreenents were
void as of the bankruptcy. They had no legal effect. As a
result, this is basically a gift fromGMto certain of the
pensi oners, to hourly workers, to the unionized workers that

we didn't get. There was no obligation for GMto foll ow

09-13616; Black, et al. v. PBGC, et al.
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those agreenents --

THE COURT: |Is there an obligation to gift al
enpl oyees al i ke?

MR MENKE: We argue that in fact if the
governnent is behind it all, which we think, the governnent
doesn't --

THE COURT: The governnent may be behind it all in
an ownership capacity.

MR SHELLEY: Correct.

THE COURT: But as an owner is there an obligation
on the owner of a business?

MR SHELLEY: |If it's the governnent, yes. |If
it's the governnent acting in a policy position, which we
think is the case here through the Auto Task Force and the
Treasury, it has an obligation to treat everyone equally
absent a rational basis pursuant to the rational basis test
or a strict scrutiny of conpelling state interest. W don't
think any of that existed here.

To go to the top up agreenents agai n though, the
fact that even sone of the entities that had top off
agreenents didn't get top off's shows that the top off
agreenent itself is not what was driving this. It is our
position that we got no consideration in 1999 for our
different treatnent and that ultimately that these top off's

were basically a schenme of the government to conpensate the

09-13616; Black, et al. v. PBGC, et al.
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uni oni zed workers because they were politically powerful and
we were not. At the end of the day it's the Del phi sal aried
retirees who bear the burden of the bankruptcy unlike the

ot her pensioners so we brought this lawsuit as a result to
chal l enge the term nation of our plan.

W have several clainms now. W have sued PBGC
vari ous governnent actors, as well as GMitself. Qur claim
on the due process issue is that, and that's the one before
the Court --

THE COURT: Hang on a second. Wen did you sue
GV before or after the bankruptcy?

MR SHELLEY: After the bankruptcy. W only sued
new GM W did not sue the bankrupt entity. GMcane in
t hrough our anended conplaint, which was filed | think in
early Novenber.

The claimthat's before the Court is the due
process claim Count 3 of the conplaint against the PBGC
The nature of this claimis that we assert --

THE COURT: Sl ow down, please. Go on

MR SHELLEY: The nature of the claimis that PBGC
has vi ol ated the due process cl ause because it has taken
away our vested pension benefits without to this day any
process at all. Today we have full pension paynents, but by
February 1st because of the PBGC s rules associated with the

termnation our pensions will be reduced. There is no

09-13616; Black, et al. v. PBGC, et al.
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di spute that our pensions will be reduced and markedly so.
There is also no dispute that we have been afforded no
hearing or process at all.

THE COURT: Ckay. You say markedly so. The
defendants just filed an affidavit Friday.

MR SHELLEY: Yesterday.

THE COURT: Well, it's dated Friday. |'msorry,
you are right. Have you read it?

MR SHELLEY: | read it this norning at the hotel.
| did.

THE COURT: They didn't have a USA Today for you
to do the crossword puzzle?

MR SHELLEY: No paper.

THE COURT: How does that factor in? How do you
read it?

MR SHELLEY: | read it as their attenpt now to
defend the term nation that occurred six nonths ago on the
grounds that supposedly the plan was underfunded. No
one argues that it's underfunded. No one disputes that it's
underfunded. In fact, nost pension plans in this country
are underfunded at this point.

THE COURT: Except for the post office. You know
they are prefunded?

MR SHELLEY: Pardon ne?

THE COURT: The post office is prefunded. That's

09-13616; Black, et al. v. PBGC, et al.
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why they show such a huge | oss every year

MR SHELLEY: Well, we wish we had that situation,
but at this point | think that's what the affidavit states.
It doesn't state that our benefits are not going to be
reduced. | think the PBGC when M. Menke was standi ng here
i ndi cated they would reduce it to guaranteed | evel s which
are going to be different than our current pension paynents,
and they assert that even with their paynents, even with the
amount of noney that they are going to input into the plan,
whi ch we dispute the anount that they have stated, it still
won't be fully funded and as a result about a 20 percent
reduction off the top would occur based on just their
fundi ng statenents.

So | don't think there's any dispute that our
pensions will be reduced, and there is no dispute that we
have received no process. W stand, therefore, before the
Court today asking that the Court enjoin the reductions in
t he pension paynents unless and until we get due process,
nanely, a hearing, a termnation hearing, the type that
ERI SA calls for and that Congress set forth in Section 1342
of the statute.

THE COURT: (kay. Let's hear fromthe other side,
and while I'mhearing fromthemyou can listen with one ear
and tell me why 29 U S.C. 1342 doesn't allow ERI SA, excuse

nme, does ERISA allow PBGC to do this without notice? If it

09-13616; Black, et al. v. PBGC, et al.
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does, is it your argunent that that provision is
unconsti tutional ?

MR SHELLEY: Yes. W don't think that ERI SA
allows it, but it is our position that if Section 1342 can
be read to termnate this plan and reduce our benefits
wi thout any notice to us, w thout any opportunity for a
predeprivation hearing, that it would violate the due
process cl ause.

THE COURT: (Ckay. Let's hear fromthe other side.

MR. MENKE: Thank you, Your Honor. Again,

John Menke for the PBGC

Nobody here will argue, least of all PBGC, that
what happened to Del phi is not an econom c tragedy. No
one will argue that thousands of people lost billions of
dollars as a result of the collapse of this business. Wat
we will argue though is that they didn't | ose noney because
PBGC t ook over the pension plans. They | ost noney because
Del phi's busi ness col | apsed, Del phi |iquidated, Delphi is
gone.

THE COURT: Del phi's business didn't collapse. It
never was there. That's why CGeneral Mtors --

MR MENKE: Sone will argue that. There is little
question that all proper procedures were taken when it was
spun off. It survived independently for ten years. It was

not a division of GMfor that period of tinme. Excuse ne.

09-13616; Black, et al. v. PBGC, et al.
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THE COURT: Is it your position that all of the
pensi oners are being treated the sane, not just the
sal ari ed?

MR MENKE: By PBGC and the federal governnent,
yes, all of the pensioners are treated the sane.

THE COURT: And the difference is that
CGeneral Modtors, the new General Mtors is comng in and
toppi ng of f?

MR MENKE: The difference is the new
General Mdtors is comng in and topping off pursuant to its
col l ective bargaining agreenents with the three unions that
I nmentioned. M. Shelley noted, stated in his argunent as
far as he was concerned any agreenent that GMentered into
withits hourly workers was void. | think if you talk to
the Auto Workers or the Brotherhood of Engineers they woul d
be surprised to hear their collective bargaining agreenents
referred to as void.

THE COURT: These col |l ective bargaining
agreenents, when were they negotiated, before or after the
creation of the new GW

MR, MENKE: These were negoti ated before the
creation of the new GM It's noteworthy that in order to
have made those agreenents void, as M. Shelley referred to,
GM woul d have had to proceed through what is knowmn as a 1113

heari ng and process in bankruptcy court.

09-13616; Black, et al. v. PBGC, et al.
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They did start that process. They did negotiate
new col | ective bargaining agreenents with the Auto Wrkers
and their other unions. As part of those collective
bar gai ni ng agreenents, the unions insisted apparently that
GM honor its commtnents to the Del phi enpl oyees and
retirees to top up as they had agreed to in 1999, and GM
agreed to do that. PBGC had nothing to do with that,
absolutely nothing to do with that, and rejects any
suggestion that that's the case.

THE COURT: So if you weren't involved in this
case, what woul d the pensioners get from Del phi, the
plaintiffs in this case?

MR MENKE: |f we can inmagine a world w thout the
PBGC, and in fact a world out the PBGC is pretty
I magi nable --

THE COURT: Well, you m ght be there but wthout
noney, which woul d nmake you invisi bl e.

MR MENKE: W hope that's not the case,

Your Honor, and not to scare any of the enployees, we do
have consi derabl e resources to pay benefits for a very |ong
period of tine. W hope that that will be forever or at

| east as long as forever is, until our last person is no
nore. Be that as it may, | think that's a problemwe are
trying to deal with now, and we wll be dealing with for

sone time to cone.

09-13616; Black, et al. v. PBGC, et al.
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If there were no PBGC, what we would have in this
situation is exactly what happened in the 1960's with the
St udebaker case. | don't know if Your Honor is aware of
that. The Studebaker business collapsed in the md 1960 s.
They went out of the business. [t |iquidated.

THE COURT: Wasn't that Studebaker Packard?

MR MENKE: Studebaker Packard, yes. They
i qui dated. They went out of business.

THE COURT: M Accounting 101 teacher was the
former controller

MR MENKE: You may know it very well then,

Your Honor.

What happened in that case was pensi oners who had
vest ed pension benefits, retirees who were counting on
paynents every bit as nuch as these Del phi retirees, wal ked
away wi th nothing, not one thin dine.

THE COURT: Wiich is one of the exanples that was
the catalyst for the formation of the --

MR, MENKE: That was the catal yst, that was the
catal yst for the passage of ERISA. That was the catal yst
for the formation of PBGC and the other guarantees that
exi st.

In this case Del phi nmade a | ot of pension prom ses
toits participants, all of its hourly and sal ari ed

enpl oyees. You referred to Ms. Neela Ranade's decl aration

09-13616; Black, et al. v. PBGC, et al.
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that we filed yesterday. W thought it inportant to put
sone facts in the record that showed exactly where people
stood both before and after PBGC took over this pension plan
since what we are being accused of is taking sonmething from
these people. Were these participants in this salaried
pl an stood before PBGC stepped in is they did have prom ses
worth $5.2 billion. Unfortunately Del phi had set aside
$2.5 billion to pay those prom ses, 48 percent of the noney
that was required.

If this plan -- it's also, it's also | think worth
noting that certainly as of July when we termnated this
pl an Del phi hadn't been paying into this pension plan for
the four years that it was in bankruptcy. PBGC has sl anmed
its head against that brick wall for a lot of years, but the
law is pretty clear now that in bankruptcy if the conpany
decides that it doesn't want to fund its pension plans there
I's nothing that we can do to force themto.

THE COURT: Let's go back to the affidavit for a
m nut e.

MR MENKE: Sure.

THE COURT: The nunber that is in the affidavit is
$4.6 billion.

MR MENKE: That's correct.

THE COURT: How certain is that?

MR MENKE: Well, | would have Ms. Ranade up here

09-13616; Black, et al. v. PBGC, et al.
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to tell you if she had been able to get a flight out of
snowbound D. C. yesterday, but she fail ed.
THE COURT: You shoul d have asked for a court

or der.

MR MENKE: Well, as | was sitting on the plane
nyself, | watched themtrying to kick off a famly with a
two-year-old child. |I'"mnot quite sure -- due to wei ght
limtations. | don't know how far a court order would have
gone.

What she would tell you is that that $4.6 billion
IS not precise, won't be precise until we have had the
opportunity to review every single of the 20,000
participants in this plan and their benefits and add them
up, but what she can tell you is it's precise probably
within $100 million. It might be 2 billion, the additional
amount that PBGC will put in, it mght be 2.2 billion, but
it's a very big nunber.

THE COURT: It's a 13 percent gap.

MR MENKE: That m ght be.

THE COURT: Assum ng the nunber was as specul at ed
or guessed, estimated, however you want to characterize it.

MR MENKE: |It's not a specul ation, Your Honor.

THE COURT: What ?

MR MENKE: It's not a speculation. It's an

esti mat e.

09-13616; Black, et al. v. PBGC, et al.
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THE COURT: (kay.

MR MENKE: And our history will tell you that our
estimate in this regard, particularly at this stage, is
pretty cl ose.

THE COURT: And |I'mdoing this not for your
benefit but for the folks sitting behind you. Wat you are
telling us, telling the Court and telling the plaintiffs is
that the worst-case scenario is that they are going to be
13 percent | ower.

MR MENKE: Onh, that's right, Your Honor, yes.

The worst-case scenario is that PBGC will pay 87 or
88 percent of the prom sed benefits in this plan rather than
100 percent.

THE COURT: And that will be starting in February?

MR MENKE: Starting in February.

THE COURT: Ckay.

MR. MENKE: By the way, just to be clear,

Your Honor, and to protect the interests of the hundreds of
peopl e who were working back in PBGC to process this and

ot her pension plans, February 1st is not the drop dead date.
W can't turn on a dine, as it were. W wll issue
instructions to our paying agent to pay these benefits on or
about January 10th, and that's probably closer to the drop
dead date. Not to rush Your Honor at all, but we need to

protect our processes.

09-13616; Black, et al. v. PBGC, et al.
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THE COURT: | will do this in the next week or so.

MR. MENKE: To be absolutely clear in answer to
your question --

THE COURT: Well, hang on a second because you
have answered the question enough so that | can ask
M. Shelley: In your papers sonmewhere you are saying that
you fear the danmages or the reduction would be sonmewhere
between 30 and 70 percent. Does this affidavit change your
esti mat e?

MR SHELLEY: No. W haven't seen any of the data
on which the affidavit is based. This case has been here
for weeks, nonths, and it canme in this norning or yesterday
and we saw it this norning so we have no basis for
understanding the figures that are in there. Qur own
anal yses have suggested between 30 and 70 percent of the
benefits will be | ost because of the special harshness on
early retirees, the | ookback provisions of the PBGC statute
that allows you to wi pe out provisions in the plan existing
five years prior to the time. COLA s wouldn't be
recogni zed. Congressional increases in the anounts of
benefits that are possibly payable woul dn't be recogni zed.

THE COURT: COLA is not a big issue. | just got a
letter from Social Security indicating that there is no COLA
this year.

MR, SHELLEY: | think under this plan there was.

09-13616; Black, et al. v. PBGC, et al.
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Under the plan --

THE COURT: The cost of living is conputed
differently for Social Security than for the pension?

MR SHELLEY: Well, | nean for the previous
five years.

THE COURT: (kay. |'msorry, yeah.

MR SHELLEY: | have several responses to sone of
the things M. Menke said.

THE COURT: You nay.

MR SHELLEY: | may, okay.

First of all, the idea that nothing was taken
here, that the PBGC is sinply giving us sonething here, an
anal ogy mght work. Let's take people who live in a house
and the governnent has decided that the house is becom ng
unsound because termtes are eating away at the house. So
t he government has decided we are taking your house, we are
ki cking you out of it, and we are going to give you
sonmething. W are going to send to you a honel ess shelter
that is paid for by the governnent. It is an inferior
dwel i ng fromour perspective, but fromthe governnent's
perspective it's one that is sounder than the one we were
living in. No one argues that the house is about to fall
down but eventually would be falling down. The governnent,
their position would be that because the governnent is

gi ving you sonething there you are not entitled to any

09-13616; Black, et al. v. PBGC, et al.
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heari ng because they have not deprived you of anything.

In fact, what's happened here is they are arguing
that our plan was being eaten by termtes, was going to be
col I apsi ng, and they have taken our plan, they have reduced
our pensions and they have sent us to an inferior plan,
their plan with guaranteed benefits. Al we ask in this
claimis that we get a hearing before that happens.

And the governnent has admtted that at |east even
under their filing 13 percent of the benefits are going to
be lost. |If that's going to happen, we are entitled to have
them present their evidence like that affidavit, put the
person on the stand and actually prove that the term nation
shoul d have occurred.

THE COURT: Let's assune you are right, okay, that
you are entitled to a hearing and I would order a hearing or
they woul d agree to a hearing.

MR SHELLEY: | don't think they can -- oh, excuse

THE COURT: (kay. And let's assune for a mnute
that all they can showis that there are no funds in the
pensi on plan other than the two things you have nentioned so
far, which was the two-point sone billion that were there
before and the two-point sonme billion that they are adding
to the pot, okay?

MR, SHELLEY: Unh- huh.

09-13616; Black, et al. v. PBGC, et al.
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THE COURT: And let's say at the hearing you
showed that -- I'mtrying to think. Wat would you show --
and, by the way, the folks in the back of the room if you
want to sit in the jury box, you are nore than wel cone to.

AUDI ENCE MEMBER:  Thank you.

THE COURT: You just don't get to vote, that's
all .

MR SHELLEY: | w sh they could.

THE COURT: Wat would you show?

MR SHELLEY: Well, | would show that they can't
neet, they can't neet the congressional criteria for
termnation of the plan. Sinple underfunding of the planis
not a basis for termnating. It's the basis for instituting
term nation proceedi ngs but not for actually term nating.

THE COURT: (kay. So what you are suggesting is
that at some point they could termnate it, but how | ong
woul d it take them under the congressional plan as you
interpret it?

MR SHELLEY: | don't know that they could
termnate it at any point. \Wat they have to show is that
the termnation was in the best interest of the
participants, that there would be an unreasonable run on the
PBGC funds absent the term nation or that the plan
unreasonably -- its financial condition was about to

deteriorate. Now, in fact the plan mght be in a better

09-13616; Black, et al. v. PBGC, et al.
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position today had it not been term nated given the stock
market than it was six nonths ago. | don't think they can
prove that the termnation conditions existed, and our
position would be that if they can't do that they have to
run this plan now that they have taken it as a nonterm nated
plan. The Court has equity powers to fix this situation,
and if they wongfully termnated the plan, they are going
to have to run it as if it had never been term nated.

THE COURT: Al right. Let's assune for a mnute,
and we'll come back to that, that everything you say is
correct, and part of your assunption that |'mhearing is
that the defendants have an unlimted budget, correct?
Unlimted funds. Let's assune that's correct.

MR SHELLEY: Let's assune that.

THE COURT: (kay. Wiy then is not a nornal
| awsui t asking for damages the appropriate way to go rather
than an injunction?

MR, SHELLEY: Because ERISA limts us to equitable
relief. W are not entitled to present a damages claim
agai nst the PBGC under ERI SA. Under Section 1303, 29 U S.C
1303, the only kind of lawsuit that can be brought agai nst
the PBC is a suit for equitable relief. They can bring
actions against us for legal or equitable relief, but we can
only bring an action against themfor equitable relief. So

we have to be here to prevent things from happeni ng because

09-13616; Black, et al. v. PBGC, et al.
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after the fact we can't correct them W can't sue themfor
damages. W can't be nmade whole with noney. The | aw under
ERI SA, as Your Honor probably knows, is very nurky about
equitable relief and what constitutes equitable restitution
versus legal restitution. Frankly, if we don't get
injunctive relief, I don't know that any noney that we | ose
woul d ever be able to cone back to us.

THE COURT: M. Menke, what's your response?

MR MENKE: A couple of points, Your Honor. |
bel i eve your question was what we think these people would
show i f they were given a hearing?

THE COURT: Yes.

MR MENKE: We think that, that they have sued us.
One of the counts of their conplaint which is not before
Your Honor today is Count 4 saying we termnated this plan
in violation of the statute. That | think is absolutely
false. There are four criteria, any one of which needs to
be satisfied to allow PBGC to term nate a pension plan and
proceed with termnation. The first and nost obvi ous one in
this case is that the plan sponsor has failed to nmake the
statutorily required mnimumcontribution requirenents.

Del phi failed to do that for four years. No question that
that criteria has been established. No question that that
gi ves PBGC authority to nove to termnate this pension plan

inits discretion.

09-13616; Black, et al. v. PBGC, et al.
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The plan has had half the benefits it needed to
pay benefits. Wiile it could pay benefits for a while,
sooner or later -- in fact, sooner rather than later --
because of the hundreds of mllions of dollars that go out
of this plan every year in benefit paynents and nore and
nore people are retiring all the time, the plan would run
out of noney, woul d have been unable to pay benefits when
due. We think that criteria is satisfied.

W think the fourth criteria is satisfied. Delph
was liquidating in its bankruptcy, was selling all of its
assets. PBGC woul d have | ost any opportunity to assert a
claimeither in the bankruptcy or against the foreign assets
had that |iquidation occurred before the plan term nated.
We think that that woul d have created a substantial loss to
the agency, substantial loss as ultimately reflected in the
recovery that we got in this case. That is the criteria,
the fourth criteria. There is no question we could have
termnated this plan.

One ot her point, Your Honor. M. Shelley
suggested that our obligation in that circunstance then is
to take and run the plan as a nonterm nated plan. He's
obviously m staken. He's confusing PBGC with Del phi,

Your Honor. PBGC does not take over ongoi ng pension plans
and run ongoi ng pension plans and make contributions to

ongoi ng pension plans. PBGC is created by statute to manage

09-13616; Black, et al. v. PBGC, et al.
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term nated pension plans pursuant to the [imts and
strictures of the rights Congress gave us in ERISA He's
i magi ning a world that doesn't exist.

THE COURT: Now, under 1342(c) --

MR MENKE: Yes, Your Honor.

THE COURT: -- if you and the plan adm nistrator
agree that it should be termnated, you then agree to the
appoi ntnment of the trustee; is that correct?

MR MENKE: That's correct, Your Honor.

THE COURT: |Is there a trustee in this case?

MR MENKE: In that circunstance, Your Honor,
hi story has shown that PBGC, which by statute can be the
trustee, invariably does becone the trustee. PBGC becane
the trustee in that case. In this case, as it has in, |
don't know, 4,000 other term nated plans, round nunbers,
there isn't a lineup of private people wanting to be trustee
of term nated pension plans, and candidly it doesn't mnake
sense to split the obligations between us and sone third
party. |'mnot even sure how that woul d work. So, yes,
PB&C is the trustee of this pension plan and is acting as
such as it applies the statutory limts and benefit --

THE COURT: You are acting at |east in part under
1342(c)?

MR MENKE: W terminated this plan under the

1342(c) procedures.

09-13616; Black, et al. v. PBGC, et al.
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THE COURT: Are there other plans that you have
done the sane thing w th?

MR MENKE: Ch, thousands, Your Honor.

THE COURT: Wth the added top up between
one group and anot her group?

MR MENKE: |'mnot quite sure of your question.

THE COURT: Well, the questionis --

MR MENKE: Happily from PBGC s point of viewthe
GMtop up for its enployees appears to be unique. No
one el se has ever done that.

THE COURT: Ckay.

MR MENKE: \What that neans -- maybe it won't be
uni que going forward. W think it's a pretty unique
situation.

THE COURT: |I'mgoing to ask you to sit down for a
nonment because | want M. Shelley to explain GMs liability
to you, why they are here, the new GV

MR SHELLEY: Well, we argue that they are a
governnent actor. That under the governnent actor cases
that an entity through which, which ends up being an agent
or a conduit for governnment policy is itself a governnent
actor even if it's a private party, and that's our claim
agai nst GM

THE COURT: Well, let's hear from GMthen.

MR SHELLEY: Well, they are not --

09-13616; Black, et al. v. PBGC, et al.




© 00 N oo o b~ W DN P

N NN N NN R R R R R R R R R R
g » W N P O © 0 N O O M W N L O

Hearing on Motion for Prelimnary Injunction 29
Tuesday, Decenber 22, 2009

THE COURT: They are not a part of this?

MR SHELLEY: They are not a part of the
prelimnary injunction proceeding.

If I could just respond to a couple --

THE COURT: You can go back to sl eep, counsel.

MR SHELLEY: M. Menke described the criteria,
that he said there were four criteria for termnating a
plan. He's wong on that. Those are the four criteria for
instituting a term nation proceedi ng, which they even did
and then forthwith dropped it when they knew that we were
going to challenge the term nation, but those are only the
criteria for instituting a proceeding. That's in Section
1342(a).

The criteria for actually termnating a plan are
different, and those are in 1342(c) and those are the ones
that | described to the Court before: That it is in the
best interest of the participants, that there would be an
unr easonabl e run on the PBGC s fund absent term nation, and
that the plan woul d unreasonably term nate absent the
termnation of the plan. Those are different criteria.

Si npl e underfundi ng, which is nentioned in A but not C is
what they are relying on.

The second point --

THE COURT: Hang on a second. Do you agree,

M. Menke? Is that what you are relying on?

09-13616; Black, et al. v. PBGC, et al.
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MR MENKE: 1342(c) provides criteria on which a
Court can issue a termnation decree if PBGC is required to
obtain a court decree to term nate a pension plan. 1342(c)
al so provides that PBGC and the plan sponsor, plan
admnistrator, in this case Del phi, can agree to term nate
the pension plan, which was done here.

I f PBGC were required to prove up the (c) factors,
it's noteworthy that its internal body found that present
here. We think it is in the best interests of the
participants to termnate this pension plan. |In the absence
of term nation, their sponsor was |iquidating. No nore
noney was comng into this plan. There was soon going to be
no one to cut checks.

THE COURT: How often do you do this without a
heari ng?

MR MENKE: | believe we filed in the notion to
dism ss an affidavit fromour deputy operations person,
Candy Canel, saying that PBGC has term nated in
approxi mately 3,900, maybe by now 4, 000, pension pl ans.

90 percent of those term nations or about 3,500, 3,600 were
done pursuant to agreenents wth the plan adm nistrator.
Only approximately 400 were done by obtaining a court
decree. | would note for the Court's interest that the
great majority of those 400 are pension plans where we

term nated where the plan adm nistrators vani shed where

09-13616; Black, et al. v. PBGC, et al.
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there is nobody to sign the agreenent and they are usually
done by a default decree at that point. So very rarely --

THE COURT: But even if you go to court in that
situation you are not having a hearing.

MR MENKE: No. |In effect, they essentially --

THE COURT: Have you ever had a hearing?

MR MENKE: We have. The nost recent one of
substance that | can think of involved termnation of the
United Airlines pilots' plan. United had agreed with its
pilots' union as part of its collective bargaining agreenent
that it would not sign an agreenment term nating that plan.
PBGC was required to go to court, fought through 10,

15 nonths of hearings and appeals and finally that plan was
termnated. The other three large United Airlines plans
were term nated by agreenment with United because there was
not the same collective bargaining inpedinent to signing a
trusteeship in those plans. There are others going on as
wel | .

THE COURT: In this case in July you filed the
case here.

MR MENKE: W did.

THE COURT: \Why?

MR MENKE: We always -- it is our practice,

Your Honor, when PBGC takes steps to term nate a plan, an

involuntary termnation by its own initiative, which was the

09-13616; Black, et al. v. PBGC, et al.
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case here, to file simultaneously with providing notice to
the conpany and to all of the participants, which it did
here by publishing in the newspapers, to file conplaints.

W do that because, and we have had past experience where we
failed to do that and have had to fight prelimnary

I njunction, tenporary restraining order procedures where the
conpany says we didn't have the right to nove to term nate.
W find that those risks to delay and that are substanti al
and ri sk recoveries in many cases that the PBGC m ght
receive. So we as a matter of practice file sinultaneously
upon seeking an involuntary termnation. Wth this case, as
wi th many of the other cases, including the

three United Airlines cases that | nentioned earlier, those
conplaints are often withdrawn if ultimately the plan
adm ni strator agrees to termnate the plan w thout needing a
court order.

THE COURT: Wen you file that case, do you give
notice to the enpl oyees?

MR MENKE: Sinultaneously with filing that case
we gave notice -- notice is statutorily required for us to
give to the plan admnistrator, in this case Del phi. W
provi ded notice to all the affected unions with respect to
their pension plans. W also provide notice to all of
Del phi's plan participants, all of their enployees,

constructive notice because obviously we don't have all of

09-13616; Black, et al. v. PBGC, et al.
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their addresses. That's Delphi's information. W start the
notice by filing in the newspaper, a notice that we are
noving to termnate the pension plan. W filed in the
Detroit newspaper and the USA Today. Your Honor may be
aware there was anple publicity of the PBGC s actions at
that point in tine. | don't think anyone failed to |earn of
our termnation wwthin a very short period of tine.

MR SHELLEY: Your Honor, and we cane and the
| awsuit was then dism ssed. W don't dispute that the PBGC
has been getting away with this for years, that they have
been interpreting the statute to allow, to allow essentially
the adjudi cation that Congress called for to be superfluous
because they can read that one sentence in 1342(c) as
basically a carte blanche to agree with the pl an
adm ni strator, who is not in a fiduciary capacity, which
they assert that they are not, has no concern for the
enpl oyees. W are not at the table in this situation when
they cone to an agreenent. W are the ones affected, and we
have no opportunity anywhere to have any say in it. Even
the plan adm nistrator isn't our advocate because they are
just a settler according to the PBGC

The reason that the PBGC has been getting away
with this is because nost of the, many of the plans that
they have termi nated are snmall ones. Pensioners are al nost

never in a position to challenge what the PBGC has done, and

09-13616; Black, et al. v. PBGC, et al.
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in this situation they have banded together and they have
mustered the ability to cone before a court and say, wait a
mnute, this is a big plan, it is a big deal for us, and you
have termnated it wongfully. That's the reason that these
agreenents have been proliferating for years and years as
opposed to the term nati on proceedi ngs occurri ng.

It's our position that the PBGC has read
1342(c) -- has turned it on its head by basically allow ng
it to wite out the rest of the statute by having these
agreenents with biased plan admnistrators or sponsors. So
we woul d ask the Court to give us the hearing that we
deserve under the due process clause and to estop any
reduction in benefits until that hearing is concluded and
the court were to determne, if at all, that the plan was
rightfully term nated.

THE COURT: If the defendants were to agree, |
guess agree to either characterize the statute as all ow ng
noney damages or agree to set aside escrow accounts with the
di fference, would that satisfy your concerns about ERI SA not
al | owi ng noney danages?

MR SHELLEY: An escrow account woul d, the escrow
account coul d possibly do so because then we have equitable
restitution as opposed to legal restitution with a
segregated fund. However, in the neantinme we woul d have

reduced benefits w thout access to the escrow fund w t hout

09-13616; Black, et al. v. PBGC, et al.
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ever having had a heari ng.

THE COURT: But the point is that the hearing
coul d then be provided.

MR SHELLEY: The hearing could then be provided,
but our benefits should not be reduced in the neantine. W
shoul d suffer no reduction until the hearing occurs. There
IS no -- the conditions for not having a hearing and
all owi ng the deprivation to occur prior to --

THE COURT: Can we do the hearing next week?

MR SHELLEY: If the Court wants to have a
hearing --

THE COURT: No, I'mnot going to be doing the
hearing. The hearing that you want would not be a court
hearing. It would be under ERI SA, as | understand your
ar gunent .

MR SHELLEY: 1In a court because under 1341 they
have to institute proceedings in a Federal District Court,
that alone. They can't have a proceeding within the
confines of the PBGC s offices. It has to be in a court.
1342 doesn't allow a termnation in any other respect except
they say by agreenent and we don't agree with that. So it
woul d have to be in this court or a court.

THE COURT: Could you guys be ready to have a
heari ng next week?

MR. MENKE: |f Your Honor orders a hearing next

09-13616; Black, et al. v. PBGC, et al.
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week, we will be here. |I'mnot quite sure what that will do
to ny daughter's Christmas plans, but she'll get over it.

THE COURT: M cal endar shows Christmas is this
week unl ess you are suggesting we do it tonorrow.

MR, MENKE: | am suggesting, Your Honor, we would
require a bit of preparation on our part to cone to a
hearing. W would be ready to go next week, however. |
don't want to interrupt the Court --

THE COURT: Well, you just did.

MR MENKE: | know Il did. I'Il let it go.

THE COURT: Oh, no. It wll nmake it even because
| just interrupted you. You can finish your thought.

MR MENKE: Sure. | just wanted to coment on
M. Shelley's suggestion that "we have been getting away
with this for years." W don't quite use those pejorative
terms. W say, of course, that this is a |ong-term agency
interpretation of the statute by the agency assigned to
inmplement it, and we find all sorts of courts suggest
that -- including, by the way, the Suprene Court --
suggested it's entirely appropriate for the agency assi gned
by Congress to inplenent a statute to interpret the terns of
it and the considerable weight to be given to the agency's
interpretation. W wll presumably be arguing that fairly
soon in connection with PBGC s notion to dism ss the bul k of

the conplaints of these plaintiffs.

09-13616; Black, et al. v. PBGC, et al.
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They al so suggest that we have run up these
nunbers, as you will, by term nating a whole bunch of little
plans and that this is the first big plan that PBGC has ever
tried this with, to paraphrase M. Shelley.

THE COURT: You already told ne about
United Airlines. | understand that that's --

MR MENKE: | was going to say | personally have
been involved in the termnation of, sadly, nore plans than
| would like to think of, all involving hundreds of
mllions, if not billions, of dollars in liabilities,
running the ganut fromsteel plans to airline plans to now
auto plans. God help us if the rubber industry or the rest
of the auto industry goes the sanme way.

THE COURT: | didn't know we had a rubber industry
anynore.

MR MENKE: Goodyear, CGoodrich tires. W are not
concerned about their plans right now, but they are the
ot her big ones out there.

THE COURT: (kay.

MR, MENKE: The United plans, three of the
four plans termnated by agreenent. The LTV plans, LTV
Steel plans term nated by agreenent. The Reardon Steel
plan, billion dollars, termnated by agreenment. TWA --

THE COURT: Hang on a second.

MR MENKE: W could go on and on. They are big

09-13616; Black, et al. v. PBGC, et al.
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pl ans, lots of them

THE COURT: No, you can't go on and on

MR MENKE: But | won't.

THE COURT: |'m stopping you. |'m asking
M. Shell ey how many days do you need for this hearing, how
many hours? And |let ne ask the question | asked at the
begi nning. Wat are you going to show at this hearing?

MR SHELLEY: Well, the PBGC has the prosecutori al
role. It has the burden of proof, and under Section 1342
the Seventh Grcuit of the United States even said it has
the prosecutorial role. It has to cone in and prove the
criterion in 1342 for the termnation. W would challenge
it arguing that it's not in the best interest, that at the
time they termnated the plan in fact neither of the other
conditions for termnation existed and in fact --

THE COURT: You only need one condition, right?

MR SHELLEY: One of the three, that's right.

THE COURT: So if it's not in the best interest,

you W n.

MR SHELLEY: If it's not in the best interest, we
win. |If it's not an unreasonable run on the funds, we wn,
and if it's not -- if termnation was necessary in order to

avoi d an unreasonable deterioration in the financi al

condition of the plan, if they can't prove that, then we

wn | believe the way the statute is witten it's an "or

09-13616; Black, et al. v. PBGC, et al.
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or" so that they can prove one of the criteria as opposed to
all three.

THE COURT: Ckay.

MR, SHELLEY: Frankly, Your Honor, | don't know
exactly how nmuch tinme we would need --

THE COURT: Well, I'masking the wong person. |
shoul d be asking M. Menke. And | understand it's a
guesstimate, and it's --

MR. MENKE: W are prepared to go whenever
Your Honor is.

THE COURT: No, |'m asking you how nmuch tine once
we start.

MR MENKE: Well, Your Honor --

THE COURT: First of all, do you agree that you
have t he burden?

MR MENKE: Well, what we agree that we have the
burden to show is that we acted in noving to termnate this
pl an based upon the adm nistrative record before the agency
at the time, PBGC did not act in an arbitrary, capricious or
manner contrary to law. They refer to a Seventh Circuit
United Airlines opinion and say this has to be tried
de novo. That's not the lawin this circuit. On the
contrary, the lawin this circuit says that PBGC receives
def erence due an adm nistrative agency doing its job. W

woul d present the adm nistrative record, based on that.

09-13616; Black, et al. v. PBGC, et al.
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This Court's reviewis limted to the termnation, as | say,
under the Adm nistrative Procedures Act, arbitrary,
capricious or contrary to | aw standard. W have prepared
the admnistrative record. W have provided the
admnistrative record to the plaintiffs in this case sone
nont hs ago. They have had the opportunity to reviewit. W
woul d be prepared to file it with the Court within a matter
of days. | would say tonorrow, but it's several boxes and
I"mnot quite sure whether we could copy it that fast, and
we are prepared to argue on the basis of that admnistrative
record at the Court's discretion.

THE COURT: We don't copy anynore. W scan.

MR, MENKE: The nechanics of running it through
the machine is the sanme. That's true, Your Honor. |'m
afraid | amforever stuck in the 1970's.

THE COURT: Then we woul d ask for a courtesy copy
anyway.

MR MENKE: | apol ogize, Your Honor. |[|'mafraid
I"m stuck. M nineteen-year-old conputer-savvy son would
say I'"'mirretrievable.

THE COURT: Al right. It sounds to ne, and |et
nme ask M. Shelley if you agree, that this is sonething that
coul d probably be done on the record with -- you have
al ready given ne your oral argument and you certainly woul d

be permtted to file whatever you wanted in witing in

09-13616; Black, et al. v. PBGC, et al.
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response to the record, but do you agree that you have had
the record for this time, for a period of tine?

MR SHELLEY: W do agree that the admnistrative
record was provided to us a nunmber of weeks ago.

THE COURT: (Kkay.

MR SHELLEY: Sone portions.

THE COURT: Al right.

MR SHELLEY: A couple of things. |'mnot sure we
have the full admnistrative record. Second of all, it
seens to me we have a |legal issue right off the bat of
whet her they have the burden of proof or this is going to be
treated as an APA type of arbitrary and capricious type of
review. We would take the position and say the Sixth
Crcuit has not addressed this. The Seventh Crcuit has and
held it's prosecutorial and that that issue perhaps shoul d
be decided | guess in conjunction wth any hearing we have.

THE COURT: Well, I'mnot sure we need a hearing
if I"'mjust doing it on the record other than what we are
doi ng right now because you are presenting your views as to
how | should review the record and --

MR SHELLEY: Well, Your Honor, for instance, the
actuary who filed the affidavit yesterday, we don't have all
of the underpinnings of her analysis. It's a five-page
decl aration nostly that goes over her qualification. There

are no attachnents, at least as | could tell fromthe hotel

09-13616; Black, et al. v. PBGC, et al.
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email, toit. The only way that | could understand what the
basis for that is is by her being on the witness stand or
t hem provi di ng us the backup.

THE COURT: Counsel ?

MR, MENKE: Your Honor, we provided the full and
conplete admnistrative record to the plaintiffs. There is
no nore.

THE COURT: Ckay. Well --

MR MENKE: Ms. Ranade's decl aration which was
filed yesterday by definition is not part of the
adm ni strative record. The admnistrative record is defined
as the materials that were before the agency at the tine
that it nmade its decision.

THE COURT: So there is no reason for ne to
consi der that.

MR MENKE: Not in the APA review of whether the
termnation was not arbitrary, capricious or not according
to law. No, Your Honor, that would not be part of the
record.

THE COURT: What el se do you want to say?

MR SHELLEY: Just, Your Honor, that we again
think that the termnation could not be proved up if they
had gone forward with the lawsuit that they filed.

THE COURT: |Is that a legal term proved up?

MR, SHELLEY: | have heard it sonetines, yes.

09-13616; Black, et al. v. PBGC, et al.
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THE COURT: It sounds |ike his nineteen-year-old
son.

MR, SHELLEY: Proved. Could be proven and that we
woul d - -

THE COURT: Wit a mnute, wait a mnute.
M. Menke, do you have any pets you haven't referred to?
You have got a son and a daughter.

MR MENKE: | have a son and a daughter. | have
two cats. | have a w fe.

THE COURT: Ckay.

MR MENKE: M cats think I"'mfine so long as |
feed them They don't care about conputers.

THE COURT: The record should reflect the cats
were nentioned before your wife.

MR MENKE: And they would say justifiably so.

THE COURT: Al right. M. Shelley, do you want
to file anything el se?

MR SHELLEY: In conjunction with our request for
a prelimnary injunction?

To chal l enge the term nation, absolutely.

THE COURT: (kay. Well, how much tinme do you want
to do that? Because |'mthinking that M. Menke's
organi zation could wait for a decision fromthis Court
W t hout the necessity of an injunction if | can assure him

that a decision will be forthcom ng before the

09-13616; Black, et al. v. PBGC, et al.
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February 1st date that the paynents, and | understand there
Is a January 10th instruction date, and if it's delayed a
coupl e of weeks, | think everyone can live with that.

MR. MENKE: Your Honor, we will obviously await
Your Honor's deci sion whenever it cones.

THE COURT: Well, what |"'msaying is that | would
rat her not waste tine going through the four factors on a
prelimnary injunction unless it becones necessary if | find
t hat based on the admnistrative record you haven't
sati sfied whatever burden of proof | decide is necessary
based on the prior cases, and as you both indicated, the
Sixth Grcuit hasn't told me. They usually tell nme after |
make the m st akes.

MR MENKE: Well, Your Honor, | obviously can't do
the legal research as | stand here. W think that there are
Sixth Crcuit cases that are on point here.

THE COURT: Well, that's fine.

MR MENKE: W will, we will, obviously we wll
get into that, as will M. Shelley, and we will let you
know.

THE COURT: (kay. Wth respect to your respective
famly obligations, | would |like a supplenental brief on

anyt hing you want to tal k about, either side, and | would
l'i ke that by the end of the first week of January, and I

wll try and get a decision out by the end of the --

09-13616; Black, et al. v. PBGC, et al.
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MR. MENKE: Addressing just the prelimnary
i njunction notion, Your Honor, or addressing the full --

THE COURT: No, | don't want to -- the prelimnary
I njunction notion you fol ks have pretty well briefed.

MR MENKE: We think so. Thank you, Your Honor.

THE COURT: And | want, without deciding this, to
be a hearing, wthout deciding whether it's necessary or not
because | think ultimately that's the nost efficient way to
do it istosay | don't have to deal with the prelimnary
i njunction because, other than being reasonably efficient at
getting ny decision out and just address the issues that are
raised in the next week or so concerning what, what the
heari ng showed, and then, depending on what | decide, then
we'll get to the notion to dismss.

You have one of those nechanical PalmPilots.

MR. MENKE: | was |ooking at the cal endar,
Your Honor .

THE COURT: | understand. Do you want to show it
to the audi ence so they have seen a nechanical PalmPilot?

MR MENKE: I'mafraid this is as far as
technol ogy has taken ne here.

MR SHELLEY: So, Your Honor, what |'m envisioning
then us filing would be a filing that indicates what we
think the standard is for determning term nation, our

position, and evidence that the term nation, the criteria

09-13616; Black, et al. v. PBGC, et al.
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has not been satisfied, and to the extent we believe there
are facts in dispute that the Court can't determne, an
addi tional notation of what would be necessary for the
hearing that we think we are entitled to under due process?

THE COURT: Al of thisis limted to the
adm ni strati ve record.

MR SHELLEY: Well, Your Honor, we don't -- we
object to that. W contest that. W don't think that the
Court's review on a termnation is on the adm nistrative
record. It's a de novo proceeding in which the PBGC acts as
the prosecutor. The only circuit to address that is the
Seventh G rcuit, and Judge Easterbrook specifically
addressed that .

THE COURT: You can address that in your filing.
I"'mnot going to decide that now.

MR. MENKE: Your Honor, | don't -- we are happy to
fol | ow what ever procedure you lay out. Just for your
information it's worth noting that we have done this a | ot
before. M. Shelley is not the first person to chall enge
our termnation. The way it normally goes is we file the
record acconpanied with a notion for summary judgnent based
on the record where we explain why what we did satisfied the
legal criteria. W are happy to do that. W are happy to
just file the record and a brief laying out the factors as a

basi s for your deci sion.

09-13616; Black, et al. v. PBGC, et al.
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THE COURT: Well, M. Menke, |I'mhere to nake you
happy so you can do that.

MR MENKE: We will file the record and a sunmary
j udgnent notion.

THE COURT: Pardon?

MR MENKE: We will file the record and a sunmary
judgnment notion. The record we can file this week for that
matter.

THE COURT: But you are al so going to address
those things, and this is redundant perhaps, but in a
separ at e docunment you are going to discuss why the
term nati on was necessary and how it is supported by that
adm ni strative record.

MR, MENKE: Absolutely that would be in our paper,
Your Honor.

THE COURT: Ckay.

MR SHELLEY: Your Honor, would we be --

THE COURT: And, M. Shelley, you can make your
poi nts and your objections in your papers as well, and we
will address themas well. [If it turns out that you are
right and we have to do nore evidentiary hearing and so on,
then 1"l revisit whether we need a prelimnary injunction
or not. Ckay?

MR SHELLEY: Yes, Your Honor. WIIl we be limted

to the 20-page limt on this brief because | foresee a |ot

09-13616; Black, et al. v. PBGC, et al.
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of evi dence bei ng di scussed?

THE COURT: |'m | aughi ng because there are about
15 or 20 judges in the Eastern District depending if you
count their docket or, you know, some of them are seniors
and stuff, and that's one of the few issues that there seens
to be a split on. Sone judges think that the 20-page limt
is witten in stone, and if you would | ook at ny | ocal |ocal
court rules, which are on our website, you will see that |I'm
not one of those judges. You can do it by stipulation or
can put on the record nowit's got to be | ong enough to
cover the subject but short enough to keep ny interest.
Al right?

Now, and |'m | aughi ng because |I just got a
notion -- five notions for summary judgnent fromthe sane
party, five separate notions so they could be within the
20-page rule, and when | first got here one of ny coll eagues
who thinks it's real inportant to limt pages had the sane
t hi ng happen and fined the attorney $1,000 for trying to
circunvent an inportant rule. The answer to your question
is there is no 20-page rule.

MR SHELLEY: And the due date woul d be Friday,
January the 8th? You said the first week of January.

THE COURT: Yes. Does that give you enough tinme?

MR SHELLEY: We'll get it done.

THE COURT: | noticed your coll eagues started

09-13616; Black, et al. v. PBGC, et al.
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witing as soon as | said that.

Al right. Anything el se we have to discuss?

MR SHELLEY: | don't think so.

MR MENKE: One very mnor point, Your Honor. As
you know, we have filed a notion to dismss the first
three counts of the conplaint as legally insufficient. W
know that M. Shelley filed a response. Under the |oca
rules as we read them PBGC s reply to that woul d be due the
28t h, the Monday after Christmas. |I'mfalling back on ny
wife and children and cats again and suggesting that we
talked with M. Shelley and he has agreed to extend our
reply for that notion.

THE COURT: Let ne ask you this question.

MR MENKE: Yes.

THE COURT: Who is going to object to the extra
time? | nean he's already given it to you.

MR MENKE: W were going to ask for until the
10t h, Your Honor. Since we will be busy doing this other
brief right up until the 8th, | guess |I would ask for the
17th if that's okay wwth M. Shell ey.

THE COURT: Wit a mnute. Wat about the 15th?

MR. MENKE: The 15th, that would be fine.

THE COURT: Because the 17th is a Sunday.

MR MENKE: | thought the 17th was a Monday,

Your Honor.

09-13616; Black, et al. v. PBGC, et al.
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MR SHELLEY: The 15th is a Friday. | consent to
ei ther date.
THE WTNESS: | have gotten ny years m xed up
The 11th or the 18th. This works if | renmenber to | ook at
it.
THE COURT: Al right. Anything el se?
MR SHELLEY: No, Your Honor.
MR, MENKE: No, Your Honor. Thank you.
THE COURT: Ckay. Thank you.
W are in recess.
(Proceedi ngs concluded at 10:31 a.m)
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